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OUR REF
N1032.1/GLM/JSM 

YOUR REF


[          ] 2005

[address]

Dear Sirs

On behalf of and as instructed by our clients, the Sellers, we hereby offer to sell to your clients, the Purchasers, the Subjects, and that on the following terms and conditions:-

1. Interpretation

1.1 In this Offer (including the foregoing preamble) the following words and expressions shall have the following meanings:-

"Disclosures"
the disclosures to the property warranties contained in Part 2 of the Schedule; 



"the Date of Entry"
[          ] or the date falling five working days after the date of purification/waiver of the suspensive condition contained in Condition 2 hereof (whichever is the later) or such other date as may be agreed in writing between the Sellers and the Purchasers;



"the Missives"
this Offer and the acceptance or acceptances following thereon in conclusion of a binding contract (subject always to Condition 11.1 hereof);



["the Plan"
the plan of the subjects annexed and executed as relative hereof;] 



"the Price"
[          ] POUNDS (£[          ]) STERLING;



"the Purchasers"
[          ] (registered in [Scotland/ England], Company no. [          ]), having its registered office at [          ];



"the Sellers"
Clydesdale Bank plc (registered in Scotland, Company no. SCO01111), having its registered office at 30 St. Vincent Place, Glasgow, G1 2HL



"the Subjects"
ALL and WHOLE [          ] being the subjects [shown delineated in red on the Plan and]  described in and disponed by [          ];  TOGETHER WITH the heritable fittings and fixtures therein and thereon and the parts, privileges and pertinents thereof;



"validly executed"
executed in accordance with the requirements of sections 3 and 7 and Schedule 2 of the Requirements of Writing (Scotland) Act 1995, or in such other manner as is acceptable to the Purchasers.

1.2 In the Missives, any reference to a statute or subordinate legislation shall include any amendment thereto or re-enactment thereof for the time being in force and shall also include all subordinate legislation made thereunder.

2. Board Approval

2.1 It shall be an essential and suspensive condition of the Missives that the Sellers obtain in terms wholly satisfactory to them (as to which it will be the sole judge):- 

2.1.1 approval of the Board of Directors of the Sellers of the terms of the Missives (as to which the Board of Directors will have sole discretion);

2.2 This condition shall be construed solely for the benefit of the Sellers and it will be in the sole option of the Sellers at any time to intimate to the Sellers in writing that the suspensive condition contained in Condition 2 is waived in which case the Missives will be deemed purified to that extent. 

2.3 In the event that the suspensive conditions contained in Condition 2 have not been purified or waived by the Sellers by the date falling one month after the date of conclusion of Missives (or such later date as the parties may agree in writing) either party will be entitled (but not bound) at any time thereafter, providing this Condition 2 remains unpurified, to resile from the Missives by written notice to that effect served on the other party, and that without penalty save in respect of any antecedent breach. 

2.4 Every notice and intimation to be given in terms of this Condition 2 will be validly given if given by formal or informal writing or by fax. 

3. Price/VAT/Interest

3.1 The Price shall be payable on the Date of Entry.  The Price is exclusive of any Value Added Tax which may be chargeable thereon and which shall be paid in addition to the Price on the Date of Entry.  The Sellers warrant that they have not elected to waive exemption under paragraphs 2 and 3 of Schedule 10 to the Value Added Tax Act 1994 in respect of the Subjects and that they shall not do so prior to the Date of Entry.

3.2 The Price (and any Value Added Tax thereon) shall be paid by instantaneous Bank transfer of cleared funds to such Bank Account as the Sellers may nominate.  For the avoidance of doubt such transfer shall be treated as received only when the transfer has been received and credited to said account.

3.3 It is an essential condition of this Offer and the Missives that the Price (and any Value Added Tax thereon) is paid in full by the Purchasers to the Sellers in manner aforesaid for same day value  on the Date of Entry.

3.4 In the event that the Price (and any Value Added Tax thereon) or any part thereof is not paid in full for same day value on the Date of Entry, then whether consignation of the Price (and any Value Added Tax thereon) has taken place or not and whether the Purchasers have taken entry or not, the Purchasers shall be deemed to be in material breach of the Missives and interest will accrue on the Price (and any Value Added Tax thereon) at the rate of 4 per cent per annum above the Base Rate from time to time in force of the Clydesdale Bank plc from the Date of Entry until full payment of the Price (and any Value Added Tax thereon) is made or, in the event of the Sellers exercising their option to rescind the Missives as aftermentioned, until such time as the contractual date of entry under any resale of the Subjects.  Interest at the same rate shall run in addition on any shortfall between the Price and any such resale price until such time as that shortfall (and interest thereon) shall have been paid in full to the Sellers.

3.5 In the event that the Price (and any Value Added Tax thereon) (and any interest thereon) is not paid in full within 14 days after the Date of Entry, the Sellers shall be entitled to treat the Purchasers as being in material breach of the Missives, and the Sellers shall be entitled (but not bound) to rescind the Missives by written notice to that effect to the Purchasers.  In the event of the Sellers exercising their option to rescind, then they shall be entitled to proceed to resale and rescission by the Sellers shall be entirely without prejudice to any rights or claims competent to the Sellers arising from the breach of the Missives by the Purchasers, and, without prejudice to the generality the Sellers' right to claim damages computed in accordance with the law of damages, under the following heads of claim:-

3.5.1 any capital loss sustained by the Sellers on the resale of the Subjects, being the difference between the Price and the resale price under such resale;

3.5.2 any estate agency, marketing or other advertising expenses properly incurred in connection with the resale;

3.5.3 any legal expenses properly incurred in connection with the resale; and

3.5.4 interest as provided for in Condition 3.4.

3.6 The damages which may be claimed by the Sellers by law or by virtue of this Condition shall be deemed to be exigible by the Sellers notwithstanding that they may exercise their option to rescind the Missives.  The Sellers' claim to interest as part of damages under Condition 3.5.4 above shall be deemed to be a liquidate damages provision exigible after rescission of the Missives.

3.7 Interest shall not be payable, and the Sellers' right to rescind the Missives shall not arise where delay is due to fault on the part of the Sellers or their agents in fulfilling the Sellers' obligations in terms of the Missives.

4. Date of Entry

4.1 Entry and actual occupation of the Subjects will be given on the Date of Entry.

5. Title Provisions

5.1 In exchange for the Price on the Date of Entry the Sellers shall:-

5.1.1 deliver a validly executed Disposition conveying the Subjects in favour of the Purchasers invoice where applicable;

5.1.2 deliver/exhibit a Form 10 Report brought down to a date as near as practicable to the Date of Entry and showing no entries adverse to the Sellers' interest and shall furnish such documents and evidence as the Keeper may require to issue a Land Certificate in the name of the Purchasers as the registered proprietor of the Subjects and containing no exclusion of indemnity in terms of Section 12(2) of the Land Registration (Scotland) Act 1979;  the Land Certificate to be issued to the Purchasers shall disclose no entry, deed or diligence prejudicial to the Purchasers' interest other than such as are created by or against the Purchasers or have been disclosed to and accepted by the Purchasers prior to the Date of Entry;

5.1.3 deliver the title deeds as previously exhibited to the Purchasers pertaining to the Subjects so far as deliverable; and 

5.1.4 deliver the Sellers solicitors letter of obligation in the form of the draft contained in Part 1 of the Schedule.

5.2 For the avoidance of doubt, there shall be no search in the Register of Charges and Company file of the Sellers exhibited at the Date of Entry.  

5.3 By your acceptance of this Offer the Purchasers shall be deemed to have satisfied themselves in all respects with the Sellers' title to the Subjects, both as to the extent and description of the Subjects and the burdens and conditions affecting the Subjects and the Purchasers will be taken bound to accept the title as it stands.  

5.4 By your acceptance of this Offer, the Purchasers shall be deemed to have satisfied themselves in all respects with the terms of all leases, licences and other rights of occupation in favour of third parties affecting the Subjects or any part or parts thereof and no claim at the instance of the Purchasers will lie against the Sellers in relation to any matter arising out of any lease, licence or other right of occupation.

5.5 The minerals are included in the purchase only insofar as the Sellers have right thereto. 

6. Warranties 

Subject to the Disclosures, the Sellers warrant to the Purchasers as at the date hereof:- 

6.1 The Sellers have occupied and used the subjects as a bank for at least the last twenty years prior to the date hereof;

6.2 So far as the Sellers are aware there are no burdens, servitudes, wayleaves, leases, licences or other informal rights affecting the Subjects which are not disclosed in the title deeds; 

6.3 There are no current disputes with any adjoining proprietors or any third parties relating to items common to the Subjects and any adjacent property;

6.4 The Seller has not received any statutory notices or orders in relation to the Subjects; and 

6.5 There are no outstanding repairs or liability for repairs in respect of any common parts (if any) relating to the Subjects. 

7. Fittings and Fixtures

7.1 By your acceptance of this Offer, the Purchasers shall be deemed to have satisfied themselves that any fittings, fixtures and moveable items included in the Price and the gas, electrical, plumbing and mechanical appliances and systems and any central heating system within the Subjects are in good working order and condition, in a fit state and condition for their respective purposes, of merchantable quality and capable of being safely operated and no warranty is given by the Sellers in these respects.

8. Rates

8.1 The rateable value of the Subjects is as per the Valuation Roll and the rates shall be apportioned on a daily basis as at the Date of Entry.  There is no ongoing valuation appeal in respect of the Subjects. 

9. Passing of Risk

9.1 Risk of damage to or destruction of the Subjects shall pass to the Purchasers on the Date of Entry.  In the event of the Subjects being materially damaged or destroyed prior to the Date of Entry then the Missives shall be deemed terminated on the date upon which such material damage or destruction occurred. 

9.2 In the event of any dispute as to whether or not material damage or destruction has occurred, prior to the Date of Entry, then either the Sellers or the Purchasers may refer the matter to an independent building surveyor to be appointed, failing agreement between the Sellers and the Purchasers on the application of either party by the President of the Scottish Board of the Royal Institution of Chartered Surveyors, such independent building surveyors decision as to whether material damage or destruction has occurred (and the costs of such application) shall be final. 

10. Property Enquiry Certificates/Statutory Compliance/[Coal Report]

10.1 At least five working days prior to the Date of Entry there shall be exhibited to the Purchasers an SPH Property Search [and a Coal Authority Report] in respect of the Subjects.  In the event that said search or report disclose anything which materially detrimentally affects the Subjects then the Purchasers shall be entitled to resile from the Missives but only in the event that they give written notice to the Sellers to that effect within 5 working days of your receipt of the search or report in question, time being of the essence in this regard.  In the absence of such notice the Purchasers shall be deemed to be satisfied in all respects with all matters disclosed in the said search and report.

10.2 No warranty is given by the Sellers in relation to the condition of the buildings on the Subjects, the planning status of the Subjects, the responsibility for maintenance of the roadway, footpaths, kerbs, water channels and sewers ex adverso the Subjects and the existence of water, electricity and gas supplies and the Purchasers will be deemed to have made their own enquiries and to have satisfied themselves on all such matters.

10.3 No warranty is given by the Sellers that any or all necessary Planning Permissions, Building Warrants, Certificates of Completion, Superior's Consents or other consents and permissions have been obtained in respect of any alterations or additions to or other works carried out on the Subjects and no such Planning Permissions, Building Warrants, Certificates of Completion, consents or permissions (other than any exhibited to the Purchasers with the title deeds) will be exhibited or delivered to the Purchasers.  The Purchasers shall be deemed to have made their own enquiries and to have satisfied themselves on all such matters.

10.4 The Sellers will notify the Purchasers upon any orders, notices or proposals of the Local Authority coming to the attention prior to the Date of Entry. 

11. Prior Communings/Supersession

11.1 Any acceptance hereof and any other letter to form part of the Missives and any amendment to or variation of the Missives shall require to be in a form which satisfies the requirements of sections 3 and 7 and Schedule 2 of the Requirements of Writing (Scotland) Act 1995.

11.2 The Missives set out the entire agreement and understanding between our respective clients in relation to the sale and purchase of the Subjects and shall supersede all previous proposals, agreements and other communications whether written, oral or otherwise in relation thereto.

11.3 Notwithstanding the terms of Section 2 (1) of the Contract (Scotland) Act 1997, the Missives will continue in full force and effect for a period of two years only from the date of delivery of the Disposition in terms of Condition 5.1.1.  The remedy of actio quanti minoris will not be available to the Purchasers.

Lastly, this Offer unless previously amended or withdrawn, is open for acceptance in writing reaching us here not later than [          ] on [          ].

Yours faithfully

Signed for and on behalf of

Clydesdale Bank plc

by Shepherd+  Wedderburn,

the firm's signature being adhibited

by [name of partner], a partner

Witness


[name of witness]


Address



Annexations 

[Plan] 

Schedule 

Part 1 – Letter of Obligation 

Part 2 – Disclosures 

THIS IS THE SCHEDULE REFERRED TO IN THE FOREGOING OFFER BY SHEPHERD+ WEDDERBURN ADDRESSED TO [          ] RELATIVE TO [          ]

Part 1

Letter of Obligation 

[Address] 

Dear Sirs 

[          ](“the Seller”)

[          ](“the Purchaser”)

[          ](“the Property”)

With reference to the settlement of this transaction today, we hereby:-

(1) 
undertake to clear the records of any deed, decree or diligence (other than such as may be created by, or against, the Purchaser) which may be recorded in the Property or Personal Registers or to which effect may be given in the Land Register in the period from [ ] to twenty one days after today’s date inclusive (or to the earlier date of registration of the Purchaser’s interest in the Property) and which would cause the Keeper to make an entry on, or qualify his indemnity in, the Land Certificate to be issued in respect of that interest; 

(2) 
confirm that, to the best of our knowledge and belief, as at this date the answers to the questions numbered 1 to 14 in the draft Form 1 adjusted with you (in so far as these answers relate to the Seller or to the Seller’s interest in the Property) are still correct;

Yours faithfully

Part 2 

Disclosures 

[Detail disclosures]
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